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BP PRODUCTS NORTH AMERICA INC.’s PETITION TO APPEAL  
ILLINOIS EPA’s ISSUANCE OF A POST-CLOSURE RCRA PERMIT 

NOW COMES the Petitioner, BP Products North America Inc. (“BPPNA”), by its 

attorneys, Barnes & Thornburg LLP, and, pursuant to the Illinois Environmental Protection Act 

(415 ILCS 5/40(a)(1)) and 35 Ill. Adm. Code §§ 105.208 & 705.212, hereby petitions the Illinois 

Pollution Control Board (“Board”) to appeal the Illinois Environmental Protection Agency’s 

(“Illinois EPA” and “Agency”) issuance of a Resource Conservation and Recovery Act (“RCRA”) 

permit to BPPNA (“Permit”) as it relates to operations at the Wood River, Illinois, Riverfront 

Property (“Facility”).1   

In support of this Petition, BPPNA respectfully states as follows:2 

I. RECORD OF APPEAL 

1. Illinois EPA issued the draft Permit on July 7, 2023 (“Draft Permit”).  (Ex. A.) 

2. BPPNA provided its comments to the draft Permit on August 23, 2023.  (Ex. B.) 

3.  Illinois EPA issued the Permit on September 29, 2023.3  (Ex. C.) 

                                                 
1 BPPNA and Illinois EPA are individually a “Party” and collectively, the “Parties.” 
2 BPPNA reserves its rights to further amend this Petition based on subsequent filings in this matter. 
3 Before issuing the final Permit language, Illinois EPA set forth a Response to Comments in this document (“RTC”). 
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II. THIS APPEAL IS TIMELY FILED 

4. On October 24, 2023, the Parties timely filed a joint notice to extend the 35-day 

period within which BPPNA may appeal the Permit. See 415 ILCS 5/40(a)(1) (2022); 35 Ill. Adm. 

Code 101.300(b), 105.206(c), 105.208(a), (c). 

5. By its Order dated November 2, 2023, the Board granted this extension request so 

as to allow BPPNA up to and until February 5, 2024 to timely file an appeal.  (See PCB 24-26 

Order (Nov. 2, 2023).)  This appeal is timely filed. 

III. BACKGROUND 

6. The Property is located west of the BP Main Plant property (“Main Plant”) between 

the levee of the Wood River Drainage and Levee District (“WRDLD”) and the Mississippi River.  

(Exs. D & E.) 

7. The RCRA regulated hazardous waste management units at the Facility are the 

Pond 1 Landfill and the East Surge Pond (“ESP”).  Current operations at the Facility include post-

closure care of the Pond 1 Landfill, and operation of the ESP to store nonhazardous water from 

the Facility, the Main Plant, and the City of Wood River Publicly Owned Treatment Works 

(“POTW”) under delay-of-closure regulations (35 Illinois Administrative Code 724.213(d)). 

8. The Pond 1 Landfill and ESP (Ex. F) are located in the area of former wastewater 

treatment ponds 1, 1A, 2, 2A, 3, 3A, and 4.  (Ex. G.)  Amoco Oil Company formerly used the 

ponds to treat wastewater and stormwater from the Main Plant during its operation. 

9. Amoco stored dissolved-air flotation (“DAF”) float from the petroleum refining 

industry (K048, a listed hazardous waste) in the ponds from 1977 to 1981.  Amoco began removing 

hazardous liquids, sludges, and soil from the ponds in 1985. The pumpable sludges were rendered 

non-hazardous using the Chemfix® process in the late 1980s, and were disposed in the on-site 

Permitted Non-Hazardous Waste Landfill (“PNWL”) located in the area of former Pond 5. The 
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Chemfix® treated materials were delisted by the U.S. Environmental Protection Agency 

(“USEPA”) and the Board. 

10. The heavy non-pumpable sludges and impacted soils from the ponds were solidified 

and placed in the Pond 1 Landfill.  The Pond 1 Landfill is located in the area of former ponds 1, 

1A, and the north portion of Pond 2.  The placement of wastes in the Pond 1 Landfill was completed 

in 1994.  The final vegetative cover for the Pond 1 Landfill was established on June 15, 1995.  The 

certification of closure for the Pond 1 Landfill was submitted to Illinois EPA on August 14, 1995. 

11. The southern part of Pond 2 and all of Ponds 2A, 3, 3A, and 4 were designated as 

the ESP so as to store nonhazardous water under delay of closure regulations.  The Board issued 

an Adjusted Standard (AS-91-4) to Amoco to allow the ESP to be used for storage of non-

hazardous water from the City of Wood River POTW during periods of maintenance or operational 

difficulties.  A 1-foot compacted clay liner was placed on the floor and walls of the ESP. 

12. A flood protection dike was constructed to 440-feet above mean sea level around 

the Temporary Surge Basin, Pond 1 Landfill, ESP, and PNWL, and is tied into the WRDLD levee. 

13. In connection with BPPNA’s application for the above-referenced Permit, BPPNA 

also proposed to implement an optimized groundwater monitoring program for the Facility in 

accordance with 35 Illinois Administrative Code (IAC) 724.200 requirements and as approved in 

the Illinois EPA letter dated January 19, 2023.  (Ex. H.) 

14. The interim corrective action for the Facility is designed to control the migration of 

impacted groundwater within the Groundwater Management Zone (“GMZ”) by inducing a 

hydraulic gradient towards the interior of Main Plant facility.  

15. The existing GMZ is shown on the following figure.  (Ex. I.)  The GMZ was a 

condition of the RCRA Part B Permit for the Pond 1 Landfill and the ESP issued in September 
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1993.  Illinois EPA approved the GMZ in correspondence dated April 6, 1994.  (Ex. J.) 

IV. ARGUMENT 

16. BPPNA sets forth its argument below in three parts.  First, BPPNA sets out the 

relevant statutory background to the RCRA Permit application process and its appeal.  Second, 

BPPNA sets out the inappropriate conditions, from a technical perspective, in the final Permit.  

Third, BPPNA sets out the inappropriate condition, from a legal perspective, in the final Permit. 

A. Relevant Statutory Background 

17. Pursuant to 35 Ill. Adm. Code § 705.212(a), a petition for an appeal of the Permit 

must be filed “within 35 days after a RCRA . . . final permit decision notification has been issued.”  

Board review of this category of permits “is pursuant to 35 Ill. Adm. Code 105.”  Id. § 

705.101(c).  In turn, under 35 Ill. Admin. Code § 105.208, “the 35-day period . . . for petitioning 

for a hearing may be extended by the applicant for a period of time not to exceed 90 days by written 

notice provided to the Board from the applicant and the Agency within the initial appeal 

period.”  Id. § 105.208(a).  BPPNA and Illinois EPA sought and were granted this extension under 

§§ 105.208, 705.101(c), and 705.212(a). 

18. Accordingly, because this Petition seeks “[r]eview . . . under Section 705.212,” 

“the effective date and conditions will be stayed as provided in Sections 705.202 through 

705.205.”  Id. § 705.201(d) (emphasis added). 

19. In response to the draft Permit, if BPPNA “believe[d that] any condition of a draft 

permit is inappropriate, or that the Agency’s tentative decision to deny an application or prepare 

a draft permit is inappropriate,” BPPNA “must raise all reasonably ascertainable issues and submit 

all reasonably available arguments and factual grounds supporting their position, including all 

supporting material, by the close of the public comment period (including any public hearing) 

under Subpart D.”   Id. § 705.183(d) (emphasis added). 
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20. In the instant Petition, BPPNA will demonstrate “that any issues being raised [in 

this petition] were raised during the public comment period (including any public hearing),” and 

“the petition . . . comport[s] with the requirements for permit appeals generally, as set forth in 35 

Ill. Adm. Code 105.”  See id. § 705.212(c). 

21. As demonstrated below, BPPNA raised that the following conditions were 

“inappropriate” (see id. § 705.201) during the public comment period (see id. § 705.212). 

B. Technically Inappropriate Conditions in the Final Permit 

1. Section II.B.1 

22. The applicable RCRA Permit extract is as follows: 

“1.  The Permittee may only store/treat non-hazardous wastewaters in total 
volume of 100 million gallons in the ESP subject to the terms of this permit 
including: (a) domestic sewage and commingled stormwater from the Cities 
of Wood River, Hartford, South Roxana, and also BP Main Plant and 
Riverfront facilities; (b) groundwater pumped as part of BP’s hydraulic 
gradient control and subsurface hydrocarbon recovery program; and (c) 
recovered non-hazardous leachate from the PNWL and seepage water from 
the Riverfront facility. Any wastewater management activities at the facility 
at the ESP must meet all requirements by the Illinois EPA Bureau of Water, 
as necessary.” 

23. BPPNA commented on this provision in the draft Permit.  (See RTC at 5-6.) 

24. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: 

a. As to the first sentence, the capacity of the ESP listed in the Permit is 

incorrect.  The actual capacity when accounting for the required freeboard 

is 80 million gallons. 

b. As to subsection (a), the reference to “domestic” sewage is imprecise.  

Sewage from the POTW is discharged by the POTW to the BPPNA ponds 

located on the Facility.  The POTW discharge includes “municipal” 
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wastewater and may include sewage from its customers, which cannot be 

classified as “domestic.” 

c. As to subsection (c), BPPNA requests that if the Board approves delisting, 

BPPNA be allowed to discharge leachate from Pond 1 Landfill to the ESP 

in a manner consistent with other provisions of the Permit.  

2. Section II.B.2.b and c 

25. The applicable RCRA Permit extract is as follows: 

“2. All wastewater managed in the ESP must be evaluated through the 
approved waste analysis plan for compatibility to ensure that all 
wastewaters placed into the ESP will be non-hazardous. The Permittee 
must: [. . .] 

“b. Collect two (2) composite samples of leachate discharge, one from the 
manifolded pipe of odd numbered sumps and one from the even numbered 
sumps of the PNWL, sent to the ESP each quarter of the calendar year, when 
leachate is present at the PNWL in accordance with Condition II.B.2(c). If 
leachate is present at the PNWL but is not discharged to the ESP, then it 
must be noted in the analytical report included in the facility’s operating 
record and annual report, as required in II.B.2(c) below. 

“c. The Permittee shall collect representative samples of the discharge 
described in Conditions I1.B.2 (a) and (b) above and analyze it for all the 
constituents listed in 35 IAC 724 Appendix 1. The results of these efforts 
must be documented in the facility’s operating record and reported to 
Illinois EPA annually. If it is found that the wastewater/leachate is 
hazardous, then: (1) Illinois EPA (Bureau of Land Permit Section and 
Collinsville FOS) must immediately be notified of such findings via email 
and/or phone call (which determined to be most as most appropriate and 
effective); (2) No additional wastewaters/wastes must be discharged to the 
ESP until the Permittee is able to demonstrate to Illinois EPA’s satisfaction 
that no additional hazardous waste will be discharged to the impoundment; 
(3) The Permittee must develop and implement a plan for determining the 
source of the hazardous waste. A report documenting the results of this 
investigation must be developed; this report must also describe the steps to 
be taken to ensure this problem will not occur in the future. These plans and 
reports are subject to Illinois EPA review and approval.” 

26. BPPNA commented on this provision in the draft Permit.  (See RTC at 6-8.) 

27. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 
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Permit under this condition in the following respects and for the following reasons: 

a. As to the first sentence, BPPNA does not accept hazardous waste and is thus 

not required to have an “approved waste analysis plan.” 

b. As to subsection (b), the waste located in the PNWL was solidified and 

rendered non-hazardous using the Chemfix® process, and was delisted by 

the USEPA and the Board. 

c. As to subsection (c), Appendix I is not an appropriate sampling list.  The 

Subpart C list is more appropriate to demonstrate that the PNWL leachate 

is non-hazardous waste and is only needed for a short duration to 

demonstrate to the Agency that the leachate does not exhibit characteristics 

of hazardous waste.  Additionally, because the waste in the landfill is all 

from the same source and was treated using the same process, only one 

sample is needed to demonstrate that the leachate is non-hazardous. 

3. Section II.G.1 

28. The applicable RCRA Permit extract is as follows: 

“G. FINANCIAL ASSURANCE REQUIREMENTS 

“1. The permittee shall maintain financial assurance for closure of the 
surface impoundment(s) of at least $538,420 (in 2020 dollars). The cost 
estimate for closure of this facility is shown in Attachment G to this permit. 
The financial assurance maintained by the facility shall be sufficient to meet 
the requirements at 35 IAC 724 Subpart H. 

29. BPPNA commented on this provision in the draft Permit.  (Ex. B at 25.) 

30. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: As to 

subsection (1), it is possible that the cost estimate for closure could decrease over time.  As such, 

BPPNA should not be required to maintain financial assurance in a fixed amount of “at least 
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$538,420 (in 2020 dollars).”  BPPNA alternatively proposes that the Permit be revised to indicate 

that BPPNA “shall maintain financial assurance of at least the amount of the approved cost 

estimate required in Condition II.G.2.” 

4. Section III.E. 4 and 5 

31. The applicable RCRA Permit extract is as follows: 

“E. MONITORING, MAINTENANCE. AND RECORDKEEPING  […] 

“4. The Permittee shall prevent run-on from eroding or otherwise damaging 
the final cover. At a minimum, the run-on control system shall be capable 
of preventing flow onto the active portion of the landfill during peak 
discharge from a 24 hour, 25-year storm event. 

“5. The Permittee shall prevent run-off from eroding or otherwise damaging 
the final cover. At a minimum, the run-off management system shall be 
capable of collecting and controlling the volume of water resulting from a 
24 hour, 25-year storm event.” 

32. BPPNA commented on this provision in the draft Permit.  (See RTC at 12.) 

33. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: As to 

subsections (4) and (5), the requirements for run-on control and run-off management, which are 

requirements for active landfills, are not applicable here because there are no active landfills. 

5. Section III.E.7 

34. The applicable RCRA Permit extract is as follows: 

“7. The Permittee shall maintain the leachate collection system (LCS), and 
leak detection system (LDS) in accordance with the design plans and 
specifications contained in the approved permit application and the 
conditions in this permit. The permittee shall: [a.] Manage leachate 
collected in [CS and LDS in accordance with Condition III.E.9 below until 
an alternative compliance plan is approved by Illinois EPA to install a new 
LDS with a permanent pumping system and LDS. Any pumps from the LCS 
and LDS must be removed on cleaned at least once every year, as 
applicable. [b.] Every 10 years, the Permittee will use a camera to inspect 
the collection risers and sump for sediment build-up. If 10% or more of the 
screened interval is silted-in, the permittee shall remove sediment from the 
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collection riser and sumps using a high-pressure jet or equivalent method. 
[c.] Install and operate a leak detection alarm system to alert when the level 
of leachate reaches one (1) foot as described in Condition III.E.11(b). [d.] 
The LCS will maintain leachate levels within the collection risers at a depth 
such that leachate does not exceed one (1) foot above the liner.” 

35. BPPNA commented on this provision in the draft Permit.  (See RTC at 13-14.) 

36. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons:  

a. As to the first sentence, LDS and LCS are used interchangeably, and this 

condition should be updated to correct references to LDS and LCS. 

b. As to subsection (a), the Pond 1 Landfill is not currently equipped with 

pumps.  If installed, cleaning pumps once per year is not necessary and 

increases downtime, which could potentially damage the pumps. 

c. As to subsections (c) and (d), BPPNA has previously notified the Agency 

that without a pumping system, BPPNA is not able to meet these conditions, 

and thus BPPNA is working on an alternative compliance plan for Agency 

review and approval.  More specifically, BPPNA has submitted the draft 

delisting petition to the Agency, where it is currently under review.  BPPNA 

understands that the Agency is also in discussions with USEPA concerning 

the draft delisting petition.  After BPPNA receives the Agency’s comments, 

BPPNA anticipates further revising the draft delisting petition, which may 

include further Agency review.  Once this process is complete, BPPNA 

anticipates submitting the delisting petition to the Board for its review and 

decision.  In parallel to BPPNA’s work on the delisting petition, BPPNA is 

also proposing to submit an alternative compliance plan to the Agency while 

the above-described delisting petition process is underway.  Such an 
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alternative compliance plan is designed to: (1) outline BPNNA’s interim 

plan while the Agency is reviewing and commenting on the draft delisting 

petition; and (2) subsequently, outline BPPNA’s interim plan while the 

Board is considering BPPNA’s delisting petition.  After the Board rules on 

the delisting petition, BPPNA will work with the Agency to adjust the 

alternative compliance plan to the extent necessary to conform such a plan 

to the Board’s ruling on the delisting petition. 

6. Section III.E.10. a. and b 

37. The applicable RCRA Permit extract is as follows: 

“10. The permittee shall collect a representative sample of leachate from the 
landfill and analyze it for all the constituents listed in 35 IAC 724 Appendix 
I. These samples shall be collected and analyzed annually in accordance 
with the sampling and test methods specified in the approved permit 
application. The results of the leachate quality testing data shall be 
submitted and maintained in the facility’s operating record and submitted 
to the Illinois EPA by July 15 each year.  

“a. The Reduced List will be based on the four most recent complete 35 IAC 
724 Appendix I analyses and include all parameters detected in any of the 
four Appendix I analyses. Starting the next sampling event after Illinois 
EPA approval, this Reduced List will be used in lieu of the Appendix I 
analysis for three out of four years, with the fourth-year reverting to a full 
Appendix I analysis. Any parameters not included on the existing Reduced 
List that are detected in the fourth-year Appendix I analysis shall be added 
to all future Reduced List analyses by means of a permit modification 
request. This cycle of three years of Reduced List, followed by one year of 
Appendix I analysis, will repeat for the remainder of the post-closure period. 

“b. If an analysis of the leachate from the landfill detects a parameter for 
which the groundwater is not being analyzed, the permittee shall submit a 
Class 1* permit modification to the Illinois EPA BOL Permit Section in 
writing within 30 days of the leachate analysis to add the previously 
undetected parameter(s) to the groundwater monitoring list.” 

38. BPPNA commented on this provision in the draft Permit.  (See RTC at 14-15.) 

39. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 
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Permit under this condition in the following respects and for the following reasons:  

a. As to subsection (a), a constituent should be removed from the analyte list, 

pending Illinois EPA approval, if detections do not exceed the Class I 

Groundwater Quality Standard. 

b. As to subsection (b), an extensive dataset has been developed from 

sampling performed by the POTW for leachate transported for disposal.  A 

reduced list of constituents for analysis should go into effect immediately 

(as of the effective date of the Permit) based on historical sampling results. 

7. Section III.E.11.b 

40. The applicable RCRA Permit extract is as follows: 

“11. The permittee shall operate, monitor, and maintain the leachate 
collection system (LCS); and the leachate detection system (LDS) in 
accordance with the approved permit application and the following 
conditions: [. . .] b. In accordance with an alternative Compliance Plan, if 
approved by the Illinois EPA as referenced in Condition III.E.7, leachate 
shall be removed from the collection risers as necessary to ensure the 
leachate depth over the liner does not exceed one (1) foot (or approximately 
at Elevation 403’ above mean sea level (MSL) for LCS).” 

41. BPPNA commented on this provision in the draft Permit.  (See RTC at 14-16.) 

42. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: A draft 

delisting petition for the Pond 1 Landfill leachate has been submitted for review by Illinois EPA 

prior to submittal to the Board.  BPPNA proposes to submit an alternative compliance plan for 

Illinois EPA review and approval, to be implemented while awaiting Board approval or denial of 

the delisting petition.  The alternative compliance plan will propose a schedule to comply with the 

requirements as applicable following delisting approval or denial. 

8. Section III.E.12 

Electronic Filing: Received, Clerk's Office 02/05/2024 **PCB 2024-026**



 

- 12 - 

43. The applicable RCRA Permit extract is as follows: 

“12. The permittee shall operate and maintain the alarm system as required 
in Condition III.E.7(c). The alarm system shall immediately alert the 
permittee or their representative if there is a problem with the leachate 
collection or leak detection systems. Within 48 hours of an alarm, a 
technician will check the LCS and/or LDS and initiate any necessary 
corrective actions.” 

44. BPPNA commented on this provision in the draft Permit.  (See RTC at 13-14.) 

45. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: BPPNA has 

previously notified the Agency that Condition III.E.7.c is not feasible without a pumping system.  

BPPNA requests that the alarm system referenced in this Condition should specifically require 

action when water rises above an elevation of 422’ above mean sea level (“MSL”).  Such an alarm 

system and associated response activities should continue until such time that the Board takes 

action on BPPNA’s delisting petition and the Agency approves an alternative compliance plan. 

9. Section IV.D.1 

46. The applicable RCRA Permit extract is as follows: 

“D. GROUNDWATER PROTECTION STANDARD.   

“[1.] The following hazardous constituents and their concentration limits 
(35 IAC 620, Class I, Groundwater Quality Standards) comprise the 
Groundwater Protection Standard for the groundwater monitoring wells 
found in Conditions IV.C.1. (Total (unfiltered) values will be used for the 
comparison with the 35 IAC 620, Class I, Groundwater Quality Standards. 
Dissolved values shall be used for statistical evaluations required in 
Condition IV.H unless otherwise noted.)” 

47. BPPNA commented on this provision in the draft Permit.  (See RTC at 22-24.) 

48. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: In a letter dated 

January 19, 2023, the Agency approved the optimized Groundwater Corrective Action Program 
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which did not include all of the constituents listed in the Permit.  Barium, cadmium, and total 

xylenes are either not detected above laboratory detection limits in leachate samples, or the 

detections are below the Class I Groundwater Quality Standards, and should be removed from the 

constituent list in accordance with Permit Condition IV.D.4, which is addressed below. 

Additionally, BPPNA submitted a Site-Wide Inorganics and Metals (“SWIM”) Evaluation Report 

dated January 25, 2022 for both the Facility and Main Plant that demonstrated that increases in 

dissolved-phase inorganics may be due to naturally occurring fluctuations or other external 

influences; and that these fluctuations may exceed the established Class 1 Groundwater Quality 

Standards. The SWIM evaluation determined that arsenic is present in the uppermost aquifer at 

background concentrations that exceed the Class 1 Groundwater Quality Standard of 0.01 mg/L. 

BPPNA proposed that a site-specific groundwater quality standard for arsenic be established at a 

concentration of 0.036 mg/L. BPPNA requests that the Concentration Limit for arsenic allow for 

a site-specific groundwater quality standard to be used if approved by the Agency. 

10. Section V.F 

49. The applicable RCRA Permit extract is as follows: 

“F. FINANCIAL ASSURANCE FOR CORRECTIVE ACTION 

“1. The current cost-estimate for completing corrective action and 
groundwater remediation, including 20% contingency, at the BP Riverfront 
provided by the facility is $10,359,514 in 2020 dollars as described in 
Attachment G. The Permittee shall prepare an updated cost estimate for the 
completion of any corrective action required under this permit in order to 
provide financial assurance for the approved amount of that cost estimate 
as required in Condition VI.C. I (c). 

[ . . . ] 

“6. All cost estimates prepared under the requirements of Conditions V.F.1 
through V.F.5 above must be submitted as a Class 1* permit modification 
request in accordance with 35 IAC 703.281.” 

50. BPPNA commented on this provision in the draft Permit.  (See RTC at 28-29.) 
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51. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons:  

a. As to subsection (1), the 20% contingency requirement is arbitrary.  Other 

corrective action facilities in area have lower contingency requirements. 

BPPNA has reviewed RCRA Permit Draft (Log No. B-214) dated 

September 26, 2023, for the Kinder Morgan Phoenix Holdings LLC facility 

bordering the Main Plant. The draft includes a 10% contingency 

requirement under Condition II.H.2.c, not 20%. 

b. As to subsection (6), a Class 1* permit modification should not be required 

if the only annual cost estimate adjustment is to account for inflation.   

11. Section VII.13.a. 

52. The applicable RCRA Permit extract is as follows: 

“13. MONITORING AND RECORDS. (35 IAC 702.150)   

“a. Samples and measurements taken for the purpose of monitoring shall be 
representative of the monitored activity. The method used to obtain a 
representative sample of the waste must be the appropriate method from 
Appendix A of 35 IAC 721. Laboratory methods must be those specified in 
Test Methods for Evaluating Solid Waste: Physical/Chemical Methods. 
SW-846, latest versions; Methods for Chemical Analysis of Water and 
Wastes. EPA-600/4-79-020, latest versions; or an equivalent method as 
specified in the approved Waste Analysis Plan.” 

53. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: BPPNA is not 

required to have an “approved Waste Analysis Plan” for this Facility because the Facility does not 

accept outside waste. A more appropriate reference would be “the analysis plan maintained in the 

facility’s OM&M Manual.” 

12. Section VII.27 

Electronic Filing: Received, Clerk's Office 02/05/2024 **PCB 2024-026**



 

- 15 - 

54. The applicable RCRA Permit extract is as follows: 

“27. DOCUMENTS TO BE MAINTAINED AT FACILITY SITE.  

“The Permittee shall maintain at the facility, until closure is complete, the 
following documents and amendments, revisions and modifications to these 
documents: a. Waste analysis plan as required by 35 IAC 724.113(b) and 
this permit.” 

55. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons: BPPNA is not 

required to have a “Waste analysis plan” for this Facility because the Facility does not accept 

outside waste. A more appropriate reference would be “the analysis plan maintained in the 

facility’s OM&M Manual.” 

13. Section VII.31 and 32 

56. The applicable RCRA Permit extract is as follows: 

“31. GENERAL WASTE ANALYSIS.  

“The Permittee shall comply with the procedures described in the approved 
waste analysis plan. (35 IAC 724.113) 

“32. SECURITY.  

“The Permittee shall comply with the security provisions of 35 IAC 
724.114(b) and (c).” 

57. BPPNA respectfully requests that the Board compel the Illinois EPA to modify the 

Permit under this condition in the following respects and for the following reasons:  

a. As to Condition VII.31, BPPNA is not required to have “an approved waste 

analysis plan” for this Facility because the Facility does not accept outside 

waste. A more appropriate reference would be “the analysis plan maintained 

in the facility’s OM&M Manual.” 

b. As to Condition VII.32, security provisions are only applicable for the 
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regulated units at the Facility, not the entire Facility. 

C. Legally Inappropriate Conditions in the Permit 

1. Section VI.C.4 

58. The applicable RCRA Permit extract is as follows: 

“4. Within ninety (90) days of the effective date of this Permit, the Permittee 
shall submit a modification to the Corrective Action Section (Section V) of 
the Permit, for Illinois EPA review and approval, which provides written 
notification to any applicable off-site property owner that a GMZ for the 
Riverfront facility encompasses their property. This documentation will 
serve to verify off-site property owners are aware of a GMZ being present 
on their property.” 

59. BPPNA commented on this provision in the draft Permit.  (See RTC at 30.) 

60. The GMZ concerning the Facility was established in 1994. 

61. Applicable GMZ regulations are located at 35 Ill. Adm. Code Part 740.   

62. The Illinois EPA filed its proposed Part 740 rules (proposal), along with a 

Statement of Reasons pursuant to 35 Ill. Adm. Code 102.121(b), on September 16, 1996.  (See 

PCB R97-011 Order (June 5, 1997), at 2.)  The Part 70 rules became final in June 1997.  (Id. at 1.)  

None of the discussion in the Board’s order concerns previously established GMZs. 

63. Illinois EPA has published guidance on its website, dated October 12, 2001, 

concerning establishing a GMZ at RCRA Facilities.  None of the discussion in the Illinois EPA’s 

guidance concerns previously established GMZs. 

64. The Illinois EPA’s requirement that BPPNA undertake different requirements for 

establishing a GMZ, which only arose years after the GMZ concerning the Facility was 

established, is unfair and is plainly unconstitutional under well-settled Illinois law. 

65. Illinois EPA’s requirements that came into effect years after the establishment of 

the GMZ constitutes impermissible retroactive lawmaking and application, it violates BPPNA’s 

due process rights, and contravenes well-settled Illinois law against ex post facto laws. 
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WHEREFORE, for the reasons stated above, the parties request that the Board: (1) order 

Illinois EPA to modify the Permit in the technical respects outlined above; and (2) order Illinois 

EPA to withdraw its condition that BPPNA adhere to GMZ requirements that post-dated the 

establishment of the GMZ relevant to this Permit. 

Dated: February 5, 2024 Respectfully submitted, 

BP PRODUCTS NORTH AMERICA INC. 
 
By: /s/ Alexander J. Bandza 

 
 

 
Alexander J. Bandza, Esq. 
BARNES & THORNBURG LLP 
One N. Wacker Drive, Suite 4400 
Chicago, IL 60606-2833 
(312) 357-1313 
abandza@btlaw.com 
 
Attorney for BP Products North America Inc. 
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CERTIFICATE OF E-MAIL SERVICE 
 

I, the undersigned, certify the following: 

 That I have served the attached BP Products North America Inc.’s Petition to Appeal 

Illinois EPA’s Issuance of a Post-Closure RCRA Permit, by e-mail upon the Illinois 

Environmental Protection Agency at the e-mail address of epa.dlc@illinois.gov and 

Melanie.Jarvis@Illinois.gov.  

 That my e-mail address is abandza@btlaw.com. 

 That the number of pages in the e-mail transmission is 17. 

 That the e-mail transmission took place before 5:00 p.m. on the date of February 5, 

2024. 

 

/s/ Alexander J. Bandza 
An Attorney for BP Products North America Inc. 
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FIGURE 3

POND 1 LANDFILL AND EAST
SURGE POND LOCATION
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Legend
FIGURE 4

FORMER PONDS 1, 1A, 2,
2A, 3, 3A, 4, and 5

15933 CLAYTON ROAD, SUITE 215
BALLWIN, MO  63011
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